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isolation but only in given systems. 2 If things could not have con- 
tradictory qualities, neither could they have contradictory relations 
or attributes, and all predication would be impossible. I regard Plato 
as having cleared this up in his controversy with the Megarians. 

As a layman in psychology I have to take for granted what its 
history tells me, viz., that the faculty of memory is no longer used as 
an explanation of the fact that some things are forgotten rather 
than remembered. Just so it seems to me we shall have to give 
up consciousness as an explanation of the fact that the same object 
appears different from different points of view, and that some prop- 
positions are true while others are false. 

Morris R. Cohen 

College op the City op New York. 



SOCIETIES 



CONFERENCE ON THE RELATION OF LAW TO 
SOCIAL ENDS 

A UNIQUE and important conference was held on April 25 and 
26 in New York City, Professor Dewey presiding. It was a 
meeting of jurists, philosophers, and sociologists, for a survey of 
matters of mutual concern. It was actuated by a belief expressed 
by Professor M. R. Cohen in the Philosophical Association last De- 
cember, that "jurisprudence is a philosophical discipline," and that 
philosophy and law alike have much to gain by recognizing that 
fact. Or, to amplify the belief in the sense in which it was enter- 
tained by most members of the conference : jurisprudence is a socio- 
logical discipline, and sociology is, or ought to be, philosophical. 
The achievement of the conference was directly due to the efforts of 
Professor Cohen ; the response to these efforts was a remarkable wit- 
ness to their timeliness. Political movements are rapidly putting 
forward their philosophical aspects ; there is a widespread conviction 
that the time is ready for a review of our fundamental political ideas 
in the light of whatever social, ethical, psychological, and even meta- 
physical, wisdom we can muster ; and that a certain menace of alien- 
ation between the law, especially as interpreted by our courts, and 
the more popular currents of public life can be met only by a better 
understanding of the principles upon which the administration of 
justice depends. The conference is a symptom, also, that the awak- 
ened interest in political and legal philosophy evident in France and 

2 Failure to perceive this is also at the basis of the confusion in the theory 
of innate or "natural" rights. 
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Germany in the work of such men as Tarde, Durkheim, Stammler, 
Kohler, is being felt here, together with the implied confidence in 
the worth of such reflection — perhaps of its necessity. 

No time was lost in this conference in drumming upon the truism 
that law ought to have some relation to social ends, or that ultimately 
the ends of law and of society are the same. The problem was to de- 
termine what the social end, or welfare, is (as in the paper of Dr. 
Adler) ; how changes in ideals of welfare bring about changes in con- 
ceptions of justice (Professors Patten, Goldenweiser, and Lewis) ; 
and how, in view of these changes, law should be adjusted to them 
(Professors Kirchwey and Cohen). It is significant that so large a 
part of the discussion centered upon the work of the courts, and the 
competence of the courts to make or modify law by considering, 
behind the existing law, its sources — whether in ideas of justice or in 
social conditions. The papers of Professors Kirchwey and Cohen 
called for an overt recognition of lawmaking functions in the courts ; 
while that of Professor Tufts suggested a social widening of the logic 
of judicial decisions and opinions. Professor Henderson, in a strik- 
ing and original study of procedure, proposed a radical modification 
of our courts as instruments for discovering truth and for making 
justice effective. Dr. Marshall outlined an equally radical revision 
in our notions of legal guilt. 

The notable paper of Professor Pound, which opened the confer- 
ence, gave it its historical setting, and expressed its dominant spirit. 
That of Dean Lewis contained valuable proposals for working into 
the consciousness of the rising generation of law-students the bearing 
of social fact upon law. 

Since the interest in the conference was largely determined by 
the breaches opening between a conservative law and a progressive 
social order, it was natural that little attention was given to the 
stable elements in law and in its sources. A critic of the conference 
might have urged this as a defect, and one which limited to some 
extent the constructive force of its proposals. The real problem of 
judicial legislation, for example, can hardly be stated as an alter- 
native between finding law and making it ; the problem exists because 
finding law is making it, and the difficulty is to distinguish between 
the creative development of law which is involved in applying old 
and permanent principles to new cases and the technical legislation 
of our representative bodies. Until the problem is so stated, the 
observer may feel that proposals to recognize in the courts a law- 
making power coordinate with legislation have reckoned too little 
with the difficulties of admitting multiple sources of authoritative 
law. The same failure to appreciate the permanent elements in law 
might have been observed in occasional references to the philosophy 
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of "natural rights" as obsolete — a point of view not peculiar to this 
conference. It may not be amiss to suggest a doubt whether any 
philosophy is, or ever becomes, obsolete. Certainly we do not live in 
the seventeenth century nor yet in the eighteenth ; but if these cen- 
turies and their works were dropped out of history, our present in- 
tellectual assets would be conspicuously diminished; and not least 
by the conception of a right which is in some sense natural instead 
of conventional, and permanent instead of passing, though quite 
capable of evolution. But the critic need not dwell upon a point 
which in so significant and fruitful a conference, was but a natural 
error of emphasis. 

The conference was made permanent, a second meeting being 
appointed for the coming November, with the topic ' ' Administrative 
Justice." This topic involves the proposals which have been made of 
administering justice through commissions clothed with large discre- 
tionary power. It raises the issue of rule versus discretion in law, 
corresponding to that between general principle and specific instance 
in ethics; philosophically it furnishes an important illustration of 
the relation between universal and particular. 

In the outlines which follow of the several papers read, I have 
had the aid of a number of abstracts; others have been drawn from 
memory: and the whole must be understood to be no official report, 
but rather a series of personal impressions, for which the writers 
of the several papers are not responsible. 

The Philosophy of Law in America: Roscoe Pound. 

A review of the historical development of legal philosophy in 
America, or rather of the various philosophical influences which 
have entered into our jurisprudence and have tended to produce a 
philosophy of law among us. The paper was too rich in detail to 
admit of resume. The nineteenth century was described as the 
century of separation between law and philosophy; only in Scot- 
land and in Italy was there uninterrupted pursuit of the philosophy 
of law. There were good reasons for the distrust of philosophical 
jurisprudence. On the one hand it had tended to produce ideal 
theories, out of relation to the historical conditions of positive law. 
On the other hand, if it perceived this defect and attempted to deal 
philosophically with actual law, it showed little power to guide to 
improvement. It inclined to identify what ought to be with what is 
(an attitude which in Hegel becomes a principle), and so amounted 
to little more than an ingenious justification of things as they stood. 
Curiously enough, the same remoteness and lack of effective force 
characterized the work of the historical school, typified by Savigny. 
Unwittingly these thinkers read their history in the light of prevalent 
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philosophical conceptions; it was inevitable that their results should 
correspond essentially with those reached by the theories of reason 
and the "nature of man." 

But in renouncing the connection with philosophy, the usual 
results of specialization have appeared. Every specialist is inclined 
to take his own part for the whole, losing sight of his actual need 
of the branches from which he has distinguished his own work. 
Thus, in the law, for a conscious philosophy has been substituted an 
unconscious philosophy, even more dogmatic and stubborn. Through 
the medium of Blackstone, the ideas of Grotius were perpetuated in 
our jurisprudence, which became a compound of an a priori theory of 
natural rights with a contract theory of political rights, a legislative 
theory of the source of law, and a doctrine of the sovereignty of the 
people. Back of all our judicial practise, the effective philosophy 
has been a form of individualism, exemplified in the work and per- 
sonality of Justice Field — a sort of frontier individualism, whose in- 
fluence was at its height about 1890. Since that time an increasing 
socialization has been perceptible in judicial decisions. The change 
of basis may be seen, for example, in such issues as that between rule 
and discretion in the administration of justice, between personal in- 
terests and corporate interests, between the finding and the making 
of law by the courts, in the doctrine of legal causes, in the general 
theory of interests, and in the theory of punishment. The present 
time is marked more by the need than by the existence of a vigorous 
philosophy of law; but the impetus to its development is at hand, 
and a promising basis is possible in sociology. 

The Ethnological Approach to Law: A. A. Goldenweiser. 

No writer on the theory of law is inclined at present to ignore the 
history of laws and customs ; but few of them have made adequate 
use of their ethnological material. Westermarck, Hobhouse, and 
Sutherland, as well as Post, Steinmetz, and Kohler have been lacking 
in this respect ; and chiefly through failing to give proper weight to 
the ideas of a people as relatively fixed points about which institu- 
tions are formed. The various customs in any "cultural complex" 
have definite psychological relationships, whose investigation is char- 
acteristic of the newer ethnology. The practise of confession among 
the Eskimos, and their legal procedure when taboos are broken, are 
controlled by the belief that sin is a material object visible to the sea- 
animals that furnish the tribal food. A peculiar form of marriage 
by purchase among the Kwakiutl is to be understood together with 
the equally peculiar custom of "potlatch "; both depend upon a 
crude idea of loan at high usury. The psychological nexus under- 
lying legal arrangements, shown by these and other examples, must 
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be borne in mind by the student of law; a "programme of research" 
emerges, of which the following problems furnish a rough sketch : 

(1) How does custom become standardized? By what agencies, 
and through what types of social pressure? 

(2) What deviations from custom occur ? How does society react 
to these deviations, and particularly to those which imply 
progress ? 

(3) What are the processes and agencies by which law becomes 
formulated; and by which specific legal institutions and offi- 
cers emerge? 

Ihering's Theory of Law. Isaac Husik. 

An analysis of the will, admitting both egoistic motives and a 
motive of ethical self-assertion, leads to a theory of rewards and 
punishments as playing solely upon the egoistic motive, and to a 
theory of the state as dealing solely in punishments, or coercion, 
while reward is concerned in the organization of commerce. The 
state is the social organization of coercion ; and law is the system of 
principles regulating the use of this public force. Yet, while in its 
form law is but the political mechanism for enforcing norms recog- 
nized by the state as binding, in its purpose it envisages every con- 
dition of social life which can be secured through external com- 
pulsion. 

The Relation of Legal to Political Theory : W. W. Willoughby. 

A political institution has necessarily a legal outline; hence an 
analysis of the state is at the same time an analysis of laws. But 
the purposes of the state are wider than the purposes of law. For 
while law aims to discover and express the general principles of right, 
politics must develop a scheme for putting these principles into effect. 

Responsibility : H. Rutgers Marshall. 

Time was wanting for the reading of Mr. Marshall's paper: but 
the sketch which he was able to give of its contents provoked lively 
discussion. He proposed to displace the ambiguous conception of 
responsibility by the straightforward and simple conception of ac- 
countability. Inquiries into responsibility lead the law into hope- 
less puzzles of psychology and ethics, and into equally hopeless ques- 
tions of psychological fact. Most of these problems are irrelevant 
to the proper function of the law, which is concerned primarily with 
the question of objective causality : What was done and who did it ? 
Law must follow the lines of social causality, not those of moral 
responsibility. 
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The Criteria of Social Ends: J. H. Tufts. 

It is a common assumption, and in most of our constitutions a 
stated principle, that the state, through legislation, may and should 
further social ends as opposed to individual ends. Hence our courts 
have often been called on to determine whether a given enactment 
does or does not subserve a social end: "What constitutes a "public 
purpose"? — especially when the proposed measure clearly serves 
both public and private ends? May the public authority, state or 
municipal, lawfully undertake to supply water to citizens, to supply 
fuel in time of strike, to light streets, to loan money to persons im- 
poverished in some sweeping calamity, to buy and sell land for the 
sake of improving tenement conditions? The considerations by 
which our courts have found answers to these and similar questions 
furnish an interesting commentary on the logic and philosophy of 
lawmaking. 

The Massachusetts Supreme Court has, by decision or opinion, 
approved, as coming within the category of "public purposes," pro- 
posals for municipal water supply, for municipal gas and electric 
lighting, and for the compulsory lowering of a dam to relieve flooded 
meadows. It has disapproved, as not properly public, proposals for 
aid in rebuilding property burned in the Boston fire of 1872, for 
municipal coal and fuel yards, for improvement of housing con- 
ditions by municipal building and purchase of land. In stating the 
grounds for its conclusions, the court has, for the most part, proposed 
some criterion of what constitutes a social end, and then by deduction 
has determined whether the proposal in question could be subsumed 
under its definition. But the variety of criteria proposed, and the 
vacillation in their use, suggest that the method itself, the deductive 
method of procedure, is out of harmony with the real function of 
law. 

If, after the great fire, the city of Boston loans to Foster money 
to rebuild, the benefit of this and other such loans will doubtless 
accrue ultimately to the community; but the direct benefit is to 
Foster: and on the ground that a measure is public only when the 
"direct object of expenditure" is public, the city of Boston is not 
allowed to make the loan. But this criterion of direct aim is re- 
jected in another decision of this court, as well as in recent decisions 
of the U. S. Supreme Court. If the height of a dam affects the wel- 
fare of people in several townships, we incline to assume that private 
interests are becoming public interests by simple quantitative in- 
crease : and in accepting this view of the matter, the court is taking 

as a criterion of a public end the number of people affected, or 

their proportionate number. But clearly this criterion would admit 
the opening of a municipal coal-yard. When Justice Holmes, then 
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on the Massachusetts bench, declared this latter enterprise unlawful, 
he based his view on the ground that it interfered with the private 
right to engage in the coal business, as well as in any other com- 
mercial undertaking; thus implying that a public purpose must at 
least be non-commercial in character. In another ease it is held that 
a public purpose is one affecting persons "as a community and not 
merely as individuals. ' ' But it is not clear that to keep houses from 
burning down affects the owners as a community, while to aid in 
rebuilding affects them solely as individuals; nor that the water we 
drink affects us as a community while the houses we live in affect us 
merely as individuals. In rejecting the proposal for municipal 
housing the stress of the opinion is laid upon the argument, again, 
that buying and selling land and houses is a "natural right," and 
that the government therefore must not compete. The fact that in- 
dividuals have also engaged in selling water, gas, and electricity, is 
not reckoned with. The decisions and opinions mentioned may all 
be justified; but surely not on the ground of consistent deduction 
from a stable criterion of social ends. 

It is not difficult to recognize that behind the show of logic, 
usage is vigorously at work in determining the views of the courts, 
and doubtless rightly so. There is some ground for judging that the 
term "public" is simply "a term of classification to denote the 
objects for which, according to settled usage, the government is to 
provide. ' ' 

But reference to the past clearly has its limitations in deter- 
mining legal meanings, even when supplemented by definition and 
deduction. Another guide of judgment is, in fact, employed, which 
we may call the teleological or experimental. In the decisions of 
the U. S. Supreme Court it is increasingly resorted to. This simply 
means that public need and the appropriateness of public agency are 
the sufficient tests of a public end, and that no definite concept is 
either possible or necessary. Thus the teleological test is held to 
justify a conception of public purpose in one state which does not 
necessarily apply in states of different climate or resources. Here, in 
an interesting way, the deductive logic is reversed. Instead of 
reaching out for an assumed fixed concept of what is public and meas- 
uring the case in question by that concept, "the method is to see 
whether the end proposed is desirable and can be reached only, or 
most appropriately, by public agency. If so, this is a strong reason 
for holding the purpose to be 'public' " 

In one case, the Massachusetts Court has made actual use of this 
experimental method of reasoning. "There is ... a necessity of 
having water, common to the inhabitants of a community, which 
can not well be met except by the exercise of public right, and, 
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therefore, the furnishing of water has been regarded a public ser- 
vice." If it had relied upon this in the housing opinion, it might 
or might not have reached the same result, but it would certainly be 
upon more tenable ground philosophically than in relying upon 
natural rights. It would also avoid the embarrassment of using 
fixed concepts which can not possibly be applied consistently to all 
its series of cases. 

The Conception of Social Welfare : Felix Adler. 

There is no novelty in the proposition that legislation should be 
directed toward securing social welfare. In all ages and in all codes 
this end has been avowed or implicitly accepted. But there has been 
much divergence of view in regard to what constitutes social welfare ; 
and the progress of government consists largely in the revision of our 
views of what social welfare is. There are tangible elements of wel- 
fare conspicuous to all men, and in no danger of being overlooked; 
but there are also intangible elements of welfare: it is in regard to 
these that our understanding chiefly varies and develops. 

In our own prevalent conception of social welfare, there are four 
controlling elements: individualism, socialism, evolutionism, and re- 
ligion. The fact that individualism is still the most conspicuous 
of these shows that we are still in the tide of reaction against feudal- 
ism ; for individualism, as an element of our conception of social good, 
is to be understood only by its contrast with feudalism. The 
spirit of feudalism is expressed in the notion that one man's life 
may be fulfilled in the life of another; the wealth, honor, and 
even moral worth of the vassal, in those of his lord. The re- 
ligion of feudalism displays this same belief in vicarious fulfilment 
and worth. Individualism is a protest against this conception, and 
an affirmation that each man should find his fulfilment in himself. 
The ideals of liberty, and equality, and the unhindered pursuit of 
happiness, find their meaning in this revolt. Individualism does not 
deny the obvious social interdependence of men; but it interprets 
social relations as means to the ultimate individual good. When in- 
dividualism uses the language of social welfare, it pictures a con- 
dition of abundance in which the share of each is at its height. It is 
through distribution that social welfare becomes literally welfare. 
The transitive, or vicarious, relation in the enjoyment of good on 
which feudalism was built is denied, whether toward the few or 
toward the many. 

Socialism, the second element in our conception, is usually, but 
wrongly, regarded as the counterpart of individualism. To say 
"social" is to say nothing: the individual has always been social. 
The question is, how and for what purpose. Our current socialism 
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calls for cooperation in production only that there may be greater 
severalty in consumption. It uses collective ownership and collective 
action as more effective means to individual ends. Its emotional f ra- 
ternalism is sustained by the vision of a distributive elysium beyond. 

Darwinism affects our conception of social welfare in divergent 
ways. By setting up the standard of the fit-to-survive, it brings a 
kind of egoistic calculation into our view of the constitution of society, 
a tendency to exclude the less fit, and to contract the borders of 
social membership. On the other hand it calls upon the present to 
subject itself to the service of a future and higher human type. 

The religious instinct has always been strong in America, and we 
have had a vague consciousness that religion must fuse the various 
factors of our conception of social good, and give them their final 
spiritual expression. But so far religion has not developed this ex- 
pression in definite form. Our individualism has become tinged with 
socialistic motives ; and there is a biblical altruism at work upon the 
mixture which combats, without neutralizing, the false belief that 
the individual can realize his being within the circle of his own self. 
Nor can there be any solution until the rightful vicarious spirit of 
feudalism returns to its own, purged of its false reverence for the 
few, leading the individual to realize his life not in individual over- 
lords, but in the organic whole. 

Law and Progress: G. W. Kirchwey. 

The popular will hastens to express itself in law, believing that 
progress should record itself in law; and that law is an apt agent 
of progress. These beliefs are largely illusory. They are due to the 
convergence of two prevalent fictions of the nineteenth century: 
Austin's fiction, that law is the command of a sovereign, popular or 
other, and the political fiction that this sovereign, in our case the 
popular sovereign, can only command what is right. The popular 
will has thus come to regard itself as right, and as deserving to be 
immediately crystallized into law. 

As a matter of fact, progress owes little or nothing to law; why 
should it hope to gain by embodying itself in law? Unofficial social 
control may well do more than official control. And of these official 
agencies, the representative body is a better organ of social reform 
than the direct popular will, as expressed, for example, in referendum. 

The chief difficulties in making law an agent of social reform come 
from the judicial function. There are several reasons for this. 
First, the professional attitude of the judges. Not only is the judi- 
cial function a specialization within the law, but the very seclusion 
and independence of the judges deepens their specialization and 
their insensitivity to public opinion. The law of the bench thus 
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tends to become a self -enclosed body; verbal inspiration, driven out 
of theology, takes refuge in the bench, until one is tempted to inquire 
whether there is any way to change but by revolution. 

A second reason why the judiciary is an unfavorable organ of 
progress is the domination of precedent. A third, the theory of the 
separation of powers, debarring the courts from exercising legislative 
functions, and thus fixing upon them the principle of precedent. A 
fourth, the amount of public opinion requisite to effect a change in 
law through the courts. In the representative body, change is com- 
paratively light-footed ; but the courts feel public opinion only when 
it has become universal. 

The retaining wall for all these difficulties, however, is the fiction 
that the judge never creates the law, but only finds it, with the im- 
plication that the law for all possible cases already in principle exists. 
Hence, if the bench makes law at all it must be incidentally and 
unconsciously, rather than by deliberate will. This fiction should be 
abandoned ; and with it would fall the condition of fact, that judges 
are unfit, or by specialization unfitted, for deliberate legislation. 

The Content of Social Justice: Simon N. Patten. 

Social justice is contrasted with primitive justice ; and primitive 
justice is hardly yet giving way to the newer conception. Ideas of 
what is right or just (and hence systems of law) vary with ideas of 
what is valuable, and at the same time under social control. In for- 
mer times, human nature itself was the subject of concern, and its 
defects the object of regulation; an external sovereign was the ob- 
vious agent for this regulation, and the ends of government were 
considered attained when full liberty of the person could coexist 
with the peace and order of society. In the newer view, it is not 
human nature (which is hard to measure or investigate), but human 
wants that are the subject-matter of our problems of justice, and 
these wants are easily measurable. A just order is one which secures 
prosperity through work, and which provides for progress in terms 
of income. "We test governments by these standards; and they 
become our effective rulers, — we obey their requirements, not the 
commands of superiors. 

Since we are in a transition stage to the newer conception of jus- 
tice, the ethical emotions of the time will show the pressure of the 
new ideals centering about these economic wants. We hate privilege, 
exploitation, graft, unearned income, servility, and debt, — embodi- 
ments of injustice as now perceived. So also, our legal principles 
show the change of accent. The older jurisprudence grew out of 
primitive conditions where labor was the chief origin of wealth, and 
hence the courts view all wealth as the result of individual toil and 
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sacrifice. Our laws are adjusting themselves with difficulty to the 
proportional amount of wealth which is created by society rather than 
by the individual, destructive of the older view that any man's in- 
come is self-made. "Every one with an income of fifteen dollars 
a week gets more from society than he creates. He is a social debtor, 
and should account for what he gets from society before he can ask 
society to consider his claims." This is especially true of those who 
happen to be in possession of local advantages. Such advantages 
are not individual perquisites; and justice gives the state the right 
to prevent the exploitation of them to the detriment of the masses of 
the people. It permits the public to assume control of such resources 
when the general use requires. Social justice thus gives rise to a 
doctrine of ' ' equalized advantage ' ' ; local advantages are to be taken 
from their possessors and distributed more widely among the workers 
of the world. A tariff is one attempt to apply this principle. So 
also the adjustment of rates for transportation to the seaboard. 
' ' A good rule for foreign commerce would be : Give to all sections 
the same advantage, and to each section some advantage over the 
outside world. The same rule in internal trade would be: Give to 
each section an equal advantage in production and transportation, 
and to each section some protection for its local advantages. Such 
principles are only partially recognized in the courts and by legisla- 
tures, but will in time gain general recognition. The doctrine of a 
social mode deserves a place coordinate with these axioms. In any 
combination where nature or evolution has had a controlling influence 
the numerical arrangement of its units is such that the larger num- 
ber will be at the center, with a reduction in numbers as the extremes 
are approached. This can be represented in a curve rising at the 
center and falling off in each direction. This center, called the mode, 
should grow at the expense of the extremes. The social mode of any 
group is its organized element; the trade-unions, employers' asso- 
ciations, and industrial groups of all sorts. Their action represents 
the progressive part of each social unit. The individual has no 
rights against the mode of his group, unless the group itself is con- 
victed of unsocial acts. Cut-throat competition and sweatshop work- 
men represent survivals whose elimination is desirable. Society is 
at present abnormal in that wealth is aggregated at one extreme, and 
numbers at the other. Two opposing modes are thus created instead 
of a harmonious growth at the center. . . . Recently, however, evolu- 
tion has been playing a larger part, and the upbuilding of a true 
social mode is in progress. The rich are losing in wealth and the 
poor in numbers. Progress consists in those changes that create 
advantages for those of moderate income who have the industrial 
qualities of the rich and the working-power of the poor. This 
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change is but a redistribution of the social surplus to which all have 
an equal claim. In the past, the primary end of law was to protect 
property and liberty. In the future, it is the social mode that merits 
first consideration." 

In bringing these doctrines into effect, the courts should take 
a leading part. The legislator is under the influence of the emo- 
tional demands of the people, which have a negative and revolu- 
tionary tendency. Slavery in Europe was abolished, but not by war- 
fare ; it was done away with by increasing the restrictions that in 
the end made it unprofitable. In the same way, injustices of our 
present order could be removed if the courts could take a liberal view 
of the law and of the economic facts involved. There is no pre- 
scribed division of powers between the legislative, judicial, and execu- 
tive functions which can be accepted. The natural evolution is for 
the executive and the judicial to encroach on the legislative. In this 
way emotional outbursts are prevented, and orderly evolution dis- 
places the crude countermovements of revolution and reaction. The 
people should pass on what is done ; but popular initiative is always 
bad, because emotionally impelled. 

And as between the idealists who ignore existing social mechan- 
isms, and the stand-patters who ignore ideals and existing evils, 
the principle should be to use the mechanisms that exist rather than 
attempt to create new ones, but to use them in the interests of ideals, 
so far as these are founded upon a study of facts. 

Our Litigious System of Legal Procedure: E. N. Henderson. 

The administering of justice in our courts is, for the most part, 
thrown into the form of a contest between two parties, a plaintiff and 
a defendant, whose issue is determined by a passive jury and judge. 
This form seems both natural and suitable to the purpose of justice ; 
we are hardly aware that any other form is possible, still less desir- 
able. Does not every question of justice naturally shape itself as a 
dispute between two opposing parties ? And is it not the essence of 
a court that each of these parties should be heard freely by a dis- 
interested third party, capable at once of a completer survey of the 
facts, and of a fairer judgment of principles, than either party alone ; 
and reaching a result more nearly right than the simple unreferred 
conflict of the opponents would be likely to win? Further, in crim- 
inal prosecutions, to bring the government into court as but one of 
the contending parties has been one of the great legal inventions in 
the interest of personal liberty ; the litigious system thus enlists in its 
favor our rooted fear of governmental oppression. 

The substantial present advantages of the litigious system may be 
stated as follows : (1) The self-interest of the contending parties may 
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be relied on to bring most relevant facts to light, and to review all 
their possible bearings. (2) Since each party has presented its own 
case, it can have no cause to complain that its case has been badly or 
unfairly presented. (3) Since the court is passive, and without a 
prior theory to defend, its finding has the highest attainable impar- 
tiality. (4) Since the risks and expenses fall presumptively upon 
the plaintiff, needless litigation is restrained. 

But the litigious system is subject to serious defects. Some of 
the faults of the ancient trial by ordeal or combat are retained in 
translation. (1) It is not the primary aim of either party to discover 
truth, or to present the truth as such to the court ; each aims to per- 
suade, and to win. Hence, the data upon which the court works are 
not crude facts, but versions. The temptation is to distort and to 
suppress; and to appeal to the passions and prejudices of jury and 
of judge. The contest tends to reduce to a struggle between the 
talents of the opposing lawyers, in which wealth and influence can 
not fail to win undue advantages. (2) The restraint of needless 
litigation is not secured without restraining also much that is need- 
ful ; hesitation to seek redress of wrong in court may become a public 
evil. (3) Since the lawyer is trained to the task of the advocate, he 
tends to concern himself only with the interests of his client, and to 
lose all sense of responsibility for the miscarriage of justice, as well 
as for bad laws and for bad methods of legal procedure. The class 
professionally trained in justice disclaims responsibility for its 
existence. 

In view of these defects, another system, which we may call the 
inquisitorial system, is beginning to displace it. In the appointment 
of investigating commissions, appraisers, etc., as in the criminal pro- 
cedure of France, the court actively undertakes the discovery of 
truth. This principle is capable of much extension, though litiga- 
tion must remain as a final resort for individuals dissatisfied with the 
judgment of inquisitorial courts. It is time to abandon the theory 
that self-interest is the best motive for bringing either truth or 
justice to light; or that other motives are unavailable to the law. 
So far as expert testimony is concerned, the substitution of some im- 
partial agency for biased or purchasable advice is necessary to pre- 
vent the whole function of the expert from falling into mockery and 
disuse. And especially is it important that the legal profession 
should develop a sense of its obligation to the community and to the 
ideal of justice, even at the expense of its preoccupation with its 
duties to clients. 

The Preamble to the Constitution: G. A. Black. 

The preamble of the federal constitution presents a remarkable 
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enumeration of social ends as the object of law, the supreme law of 
the land. These ends are not fixed nor numerically distinct, hut 
merge into one another in various ways. Thus, to provide for the 
common defense is not wholly different from securing domestic tran- 
quility; and in the limiting case of national growth they would be- 
come identical. A most important transformation takes place 
in the end referred to as "the blessings of liberty." At present, 
the fortunes of liberty are chiefly concerned in the line to be drawn 
between governmental functions and functions reserved to the people. 
We are uncertain about the border between the police power on 
one hand, and the rights protected in the fourteenth amendment on 
the other. The Oklahoma Bank case is singularly interesting in that 
there and there only in decisions of our highest court, the police 
power is defined in terms that set recognizable limits to its exercise, 
as a means to "public welfare." Until such limits are established, 
the relation of liberty to our law stands in jeopardy. 

The Social Sciences as Basis of Legal Education: William Draper 
Lewis. 

If law drifts away from its normal relation to social conditions, 
it may be largely because the student of law is not trained to study 
these conditions, or to recognize the organic relation between good 
laws and social facts. We train lawyers as if justice stood apart 
from the current of events; but in truth there is no such thing as 
abstract justice. We can not say what is just without considering 
the community's feeling of right. That which expresses the domi- 
nant social ideals is just ; it is these dominant social ideals which law 
should express. 

Ideals of this kind are subject to change. Formerly in this coun- 
try the ideal of free contract embodied our conceptions of justice. 
To-day the ideal of a living wage is tending to supersede freedom of 
contract and radically to limit it. So, also, income as a test of 
welfare is one thing ; prosperity is quite another thing, and may de- 
fine a different ideal of justice. It should be part of the training 
of the lawyer to perceive this relativity and change in the basis of 
just law, and to adjust the law to these developments. 

The judge must bear his part in this adjustment. In consider- 
ing whether, or how far, law should be made by the judge, we must 
distinguish between a legal rule and a legal principle. A legal rule 
is always applicable (as the rules regarding negotiable instruments, 
time of protest, etc.), and should never be subject to alteration by 
the bench. A legal principle, however, is never universally appli- 
cable (as the principle that promise on consideration is binding, or 
that property ought not to be taken except by consent or due pro- 
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cess of law). Hence principles often conflict with one another. 
And the adjudication of any of these inevitable conflicts requires a 
knowledge not only of the principles themselves, but of their relative 
weight — an even more important as well as more difficult matter. 
There is no measure for this importance except in the social basis of 
law itself. 

The necessary education of the lawyer can not be obtained by 
adding to the usual legal studies typical college courses in social sci- 
ences, economics, etc. Teachers are needed who can point out the 
special relationships with which the lawyer is concerned; and these 
teachers do not yet exist, but are being developed by the situation. 
Joint seminars, in which instruction is given by teachers of social 
science and of law in collaboration, may serve a useful purpose. 

The Principles of Judicial Legislation: M. R. Cohen. 

Judicial legislation is generally regarded by the legal profession 
itself as a usurpation of function ; it is the business of courts to 
declare what law is, not to change it or make it. Nevertheless, 
judicial legislation exists; it has shaped, and continues to modify, 
not only our common law, but also, in large measure, our statute 
law and our constitutional law. The theory that for the courts, law 
is found, not made, accords well enough with the daily experience 
of bench and bar ; partly because the great majority of cases may be 
put into stable classes; and partly because the theory itself tends to 
control the practise of the law. Our preconceptions regarding the 
division of powers, and our prohibition of ex post facto law (all 
judge-made law being ex post facto for the case in which it is made), 
harmonize with the theory and help to exclude any conflicting view. 
But perhaps the deepest basis for this theory is in the sense that 
legal rules, being for the most part morally or logically obligatory, 
must be received from without, not fabricated by human agencies. 

But this last-named prejudice belongs to a pre-evolutionary phi- 
losophy. We have now no more reason to believe in fixed a priori 
elements of law, to be revealed or codified once for all like so many 
axioms and thereafter passively received and applied, than to be- 
lieve in fixed a priori elements of language. When we admit, as we 
must, that law is a social growth, we have no difficulty in justifying 
the fact that all who are concerned with applying it are also in some 
measure modifying it and creating it. 

In three ways law is being made by the courts: by direct legis- 
lation, by interpretation, and by application. (1) If we give up the 
dogma that life can not produce a situation not covered by some 
precedent, we must ask what happens when new cases arise, cases of 
"first impression." Here the court is thrown back on principles, 
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viz., prevailing ideas of justice, the nature or fitness of things, pub- 
lic policy, — the original sources of all law. Cases of first impression 
may be rare (though chiefly because they are recognized with reluc- 
tance) ; but out of them have come, by direct judicial legislation, the 
law of quasi-contract, laws of immunity of witnesses, laws of pub- 
licity, the law of fixtures, the distinction between libel and slander, 
etc. A favorite mode of direct judicial legislation is found in the 
invention of conditions implied by law, or ' ' conclusive presumption. ' ' 
Thus in the so-called contract of employment a number of duties are 
said to be implied which are purely the creation of the judiciary, as, 
for instance, the rules regarding assumption of risk. 

(2) Interpretation is sometimes defined as the discovery of the 
true meaning of a document or law. But when has a court taken 
the natural way of finding the true meaning of a law, namely, by 
enquiring of its framers what their intention was? Interpretation 
actually proceeds along lines which allow judicial discretion, under 
cover of presumptions of legislative reasonableness and regard for 
public welfare. Most problems in interpretation arise, not as is often 
supposed because of obscurities of language, but because of situations 
arising under the law which were not foreseen by legislators. And 
these problems are especially abundant in our own country, where 
the drawing-up of laws is likely to be hasty and incompetent, and 
where supplementary legislation by administrative officers is not 
countenanced. Here equitable interpretation is called upon neces- 
sarily and largely, not only to supplement the abstract generalities of 
all law, but to extend and restrict the meanings of statutes so as to 
make them workable. 

(3) Application. Even when law is definite, questions may 
arise whether a given case falls under a given law ; or under which 
of two or more laws it falls. Thus compulsory vaccination may be 
required by rules of public health and forbidden by rules of per- 
sonal liberty. Cases of conflict between adjacent provinces of law 
may be so frequent that rules of precedence are set up by court ; in 
any case, conflict is the court's opportunity for choice, and hence 
for implicit legislation. 

The meaning of a law is found not in its statement, but only in 
its application to concrete circumstances. The courts can not escape 
the responsibility, therefore, for the stamp which the laws carry. 
To accept this responsibility would speedily end the present neglect 
of the art of legal application, and the relations to science and 
to philosophy which this art must make constant use of. Con- 
sciously or unconsciously, a philosophy of life is involved in all 
original judgment. There can be no understanding of "public 
policy" apart from some philosophy of social welfare. If we appeal 
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to the "fitness of things" we are making use of something like a 
philosophic principle of esthetics. And especially in referring to 
principles of "justice" or "equity," we are involved in philosophical 
considerations: there is danger that that which is most difficult will 
be assumed as self-evident. An individualistic theory of rights (as 
of property) and a theory founded on social ethics will give rise to 
very different views of justice. The function of philosophy in the 
judicial creation of law is not, indeed, that of furnishing a set of 
first principles from which infallible deductions may be made; but 
it is that of keeping before the mind of the jurist the place of law 
in society at large, and even in the cosmic life. 

Thus, judicial legislation exists, and has its principles, scientific 
and philosophic, which should be acknowledged and technically de- 
veloped. There is less original lawmaking by our representative 
bodies, and more by our courts, than is popularly supposed. The 
sharp contrast drawn between legislatures and the judiciary in this 
function must be abandoned. It would be hazardous to say whether 
judge or legislator does more to change the law of daily life. All 
that we are justified in saying is that they differ in technique. Leg- 
islators begin and deal more with general policies, or group interests, 
while judges, in their legislative capacity, start with concrete cases. 

"William Ernest Hacking. 

Yale University. 
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While the German and American editions of this work are not exactly 
the same, yet, as Professor Miinsterberg says, " the essential substance of 
the two books is identical," so that a review of the American edition will 
serve for both. 

In other works the author has applied psychology to education, law, 
and medicine. In the present work he applies it to industrial activities. 
The book is divided into three parts, dealing, respectively, with the best 
possible man, the best possible work, and the best possible effect. The 
author states as follows the problems he discusses : " We ask how we find 
the men whose mental qualities make them best fitted for the work which 
they have to do; secondly, under what psychological conditions we can 
secure the greatest and most satisfactory output of work from every man ; 
and finally, how we can produce most completely the influences on human 
minds which are desired in the interest of business." 



